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BEFORE THE ILLINOIS POLLUTION CONTROL BOARI1STATE OF ILLINOISFolluton Control Board

COUNTY OF KANAKEE, COUINTY
BOARD OFKANKAKEE, AND WASTE
MANAGEMENT OF ILLINOIS, INC.

)
)
)
)
)

)

PCB03-135

ConsolidatedThird-Party
PollutionControl Facility
SitingAppeal,on appeal,
3-03-0924(

3
rd Dist.)

TO: SeeAttached ServiceList

NOTICE OF FILING

PLEASE TAKE NOTICE that on the
20

th day of August, 2004, we filed with theIllinois
Pollution ControlBoard,theattacheddocumententitled:WATSON’SRESPONSEOBJECTING

V.

CITY OF KANKAKEE, )
Petitioner, )

PCB03-125

PCB03-133

PCB03-134

Respondents,
MERLIN KARLOCK,

Petitioner, )
v. )

)
COUNTYOF KANAKEE, COUINTY )
BOARD OFKANKAKEE, AND WASTE )
MANAGEMENT OF ILLINOIS, INC. )

Respondents, )
)MICHAEL WATSON,

Petitioner, )
v. )

)
COUNTY OF KANAKEE, COUINTY )
BOARD OF KANKAKEE, AND WASTE )
MANAGEMENT OF ILLiNOIS, [NC. )

Respondents, ~)
KEITH RIJNYON, )

Petitioner, )
v. )

)
COUNTY OF KANAKEE, COUINTY )
BOARD OF KANKAKEE, AND WASTE )
MANAGEMENT OF ILLINOIS, INC. )

Respondents, )
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TO WMII’S MOTION FOR RELIEF FROM JUDGMENT, a copyof which is herebyserved
uponyou.

Intervener,MichaelWatson

By:______________
Oneof hisattorneys

Jennifer J. SackettPohlenz
Erin S. Keane
QUERREY & HARROW, LTD.
175 West JacksonBoulevard,Suite 1600
Chicago, Illinois 60604
(312)540-7000

PROOFOF SERVICE

Karen Gryczan,a non-attorney, onoath, certifiesthatsheservedtheforegoing
Noticeof Filing, and documentsetforth herein, on the attorneysnamedon the attached
servicelist via U.S. Mail at175 W. JacksonBlvd., Chicago, Illinois this

20
th dayofAugust,

2004,before the hour of 5:00 p.m. /

[x] Underpenaltiesasprovidedby lawpursuantto
IL, REV. STAT. CHAP 110 SEC 1-1091 certif~,r
that thestatementssetforthhereinaretrue andcorrect.



DorothyGunn
Illinois PollutionControl Board
Clerk’sOffice
JamesR. ThompsonCenter
Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
OneOriginal and 9 copies

KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee,IL 60901
Via U.S. Mail

PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914
Via U.S. Mail

L. PatrickPower
956 N. Fifth Avenue
Kankakee,IL 60901
Via U.S. Mail

BradleyHalloran
Illinois Pollution ControlBoard
Clerk’sOffice
JamesR. ThompsonCenter,Ste. 11-500
100W.RandolphStreet
Chicago,IL 60601
Via HandDelivery

CharlesHeiston
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
Via U.S. Mail

DonaldMoran
Pederson& Houpt
161 N. Clark Street,Suite3100
Chicago,IL 60601-1149
Via U.S. Mail

ElizabethS. Harvey,Esq.
Swanson,Martin & Bell
OneIBM Plaza,Suite2900
330N. Wabash
Chicago,IL 60611
Via U.S. Mail

ChristopherW. Bohien
200 E. Court Street,Suite502
P.O.Box 1787
Kankakee,IL 60901
Via U.S. Mail

KennethA. Bleyer
AttorneyatLaw
923 W. GordonTerrace#3
Chicago,IL 60613-2013
Via U.S. Mail

Keith Runyon
1165Plum CreekDrive
Bourbonnais,IL 60914
Via U.S. Mail

LelandMilk
6903 S. Route45-52
Chebanse,IL 60922-5153
Via U.S. Mail

GeorgeMueller,P.C.
501 StateStreet
Ottawa,IL 61350
Via U.S. Mail

Document#: 951345vi
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD STATE OF ILLINOIS
Pollution Control Board

WASTEMANAGEMENT OF )
ILLINOIS, [NC., A Delaware )
Corporation, )

) DocketNumber: PCB 04-186
Petitioner, ) (Pollution ControlFacility

vs. ) Siting Appeal)
)

COUNTYBOARD OF KANKAKEE, )
)

Respondent. )

NOTICE OF FILING

TO: SeeAttached ServiceList

PLEASETAKE NOTICE that on the
20

th day of August, 2004, we filed with theIllinois
Pollution ControlBoard,theattacheddocumententitled:WATSON’S RESPONSEOBJECTING
To WMI1’S MOTION FOR RELIEF FROM JUDGMENT, a copyof which is herebyserved
uponyou.

Intervener,MichaelWatson

By:___________

Oneof hi at orneys

Jennifer J. SackettPohlenz
Erin S. Keane
QUERREY & HARROW, LTD.
175 West JacksonBoulevard, Suite 1600
Chicago, Illinois 60604
(312)540-7000

PROOFOF SERVICE

Karen Gryczan, a non-attorney, on oath, certifies that sheservedthe foregoing
Notice of Filing, and documentset forth herein, on the attor eysnamedon the attached
servicelist via U.S.Mail at 175 W. JacksonBlvd., Chicago, linois this 20th dayof August,
2004, beforethehour of 5:00 p.m.

[x] Underpenaltiesasprovided by law pursuantto
IL. REV. STAT. CHAP 110 SEC 1-1091 certiFy
thatthestatementssetforth hereinaretrue andcorrect.



DorothyGunn
Illinois Pollution ControlBoard
Cl,erk’s Office
JamesR. ThompsonCenter
Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
OneOriginal and 9 copies
PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914
Via U.S. Mail

KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee,IL 60901
Via U.S.Mail

L. PatrickPower
956N. Fifth Avenue
Kankakee,IL 60901
Via U.S.Mail

BradleyHalloran
Illinois Pollution ControlBoard
Clerk’s Office
JamesR. ThompsonCenter,Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
Via Hand Delivery

CharlesHelston
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
Via U.S. Mail

DonaldMoran
Pederson& Houpt
161 N. Clark Street,Suite3100
Chicago,IL 60601-1149
Via U.S. Mail

ElizabethS.Harvey,Esq.
Swanson,Martin & Bell
One IBM Plaza,Suite2900
330N. Wabash
Chicago,IL 60611
Via U.S. Mail

ChristopherW. Bohlen
200 E. CourtStreet,Suite502
P.O.Box 1787
Kankakee,IL 60901
Via U.S. Mail

KennethA. Bleyer
AttorneyatLaw
923 W. GordonTerrace#3
Chicago,IL 60613-2013
Via U.S. Mail

Keith Runyon
1165PlumCreekDrive
Bourbonnais,IL 60914
Via U.S. Mail

LelandMilk
6903 S. Route45-52
Chebanse,IL 60922-5153
Via U.S. Mail

GeorgeMueller,P.C.
501 StateStreet
Ottawa,IL 61350
Via U.S. Mail

Document#: 951345vi



Respondents, )
MERLIN KARLOCK, )

Petitioner, )
v. )

)
COUNTY~OFKANAKEE, COUINTY )
BOARD OF KANKAKEE, AND WASTE )
MANAGEMENT OF ILLINOIS, INC. )

Respondents, )
MICHAEL WATSON, )

Petitioner, )
v. )

)
COUNTYOF KANAKEE, COUINTY )
BOARD OF KANKAKEE, AND WASTE )
MANAGEMENT OF ILLINOIS, INC. )

Respondents, )
KEITH RUNYON, )

Petitioner, )
v. )

)
COUNTY OF KANAKEE, COUINTY )
BOARD OF KANKAKEE, AND WASTE )
MANAGEMENT OF ILLINOIS, INC. )
- Respondents, )

WATSON’S RESPONSEOBJECTING TO

WMII’S MOTION FOR RELIEF FROM JUDGMENT

NOW COMESMichaelWatson,by andthroughhis attorneysat Querrey& Harrow,Ltd.

andin responseto WasteManagementofIllinois, Inc.’s Motion for Relief from Judgmentsets

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CITY OFKANKAKEE,
Petitioner, )

v. )
)

COUNTY OF KANAKEE, COUINTY )
BOARD OF KANKAKEE, AND WASTE )
MANAGEMENT OF ILLINOIS, INC. )

RECE~VED

CLERK’S OFFICE

AU6 20200k
STATE OF ILLINOIS

poUutiofl COfltt0t Board

PCB 03-125

PCB03-133

PCB03-134

PCB03-135

ConsolidatedThird-Party
PollutionControl Facility
SitingAppeal,on appeal,
3-03-0924(3rdDist.)

for thefollowing objections:



1. WasteManagementofIllinois, Inc. (WMII) statesin its NoticeofFiling that it

flled, with theIllinois Pollution ControlBoardaMotion for Relieffrom Judgment.SuchMotion

wasnotreceivedby Querrey& Harrow,Ltd. until August 11, 2004. TheMotion seeks,without

specifyingwhattype, “relief’ from theIllinois Pollution ControlBoard’s(Board)August7, 2003

OrderwhichvacatedthedecisionoftheKankakeeCountyBoard(CountyBoard)to approve

WMII’s landfill expansion.TheBoardvacatedtheCountyBoard’sapprovalbasedon thefact

thattheCountyBoardlackedjurisdiction, sinceWMII failed to follow thestatutoryrequirements

forprovidingpre-fihingnoticeto BrendaKeller, an adjacentlandownerasshownon authentic

tax records.

2. WMII seeksunspecified“relief’ from thatjudgmentbasedon its assertionthata

CountyBoardmember’srecenttestimonyin a separateappeal,PCB04-186,allegedly

contradictsportionsofRobertKeller’s testimony. WMII seeksthis unspecified“relief’ pursuant

to Section101 .904(b)(l)of theBoard’sRules. WMII’s Motion shouldbe denied,astheBoard

hasnojurisdictionover this matter(sinceWMII hasappealedtheBoard’sdecision,which appeal

is still pending);theCountyBoardmember’stestimonyon whichWMII reliesis nothingmore

thansuspect,at best,hearsay;and,evenif theBoardwereto consider,in arguendo,WMII’ s

assertions,WMII clearlyfails to meettherequirementsfor relieffrom judgment.

3. In theinterestofefficiency,asrespectsthejurisdictionalandhearsayarguments

raisedherein,Watsonadopts,repeatsandincorporatestheBoard’sResponsein Oppositionto the

Motion for StayofAppealwhich wasfiled by WMII in theThirdDistrict AppellateCourt. A

trueandcorrectcopyof theBoard’sResponseis attachedasExhibit A hereto.
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4. In additionto thoseargumentscorrectlyraisedby theBoardin its Responseto the

appealMotion broughtby WMII, evenif theBoardwereto considerWMII’s Motion under

Section101 .904(b)(1),WMII fails to meettheelementsfor any relieffrom judgment. WMII

arguesthatSection101.904(b)reliefrequirestheelementsof735 ILCS 5/2-1402to be met.

Assuming,in arguendo,that is theappropriatestandardto apply(which only for purposesofthis

Responsewill notbe contested),WMII fails to meetit.

5. As theIllinois SupremeCourtlong agoobserved,“It cannotbe thepracticeof

courtsto allow importantmattersto go to trial, andbecauseoneparty is not satisfiedwith the

resultsof it, let him go out andtry to get factswhichwill enablehim to do betterat anothertrial,

andrelyuponsuchafter-ascertainedmattersasa basisfor a newtrial.” Pritchett v. Steinker

TruckingCo., 40 Ill. 2d 510, 512-513(S.Ct. 1968),citing, ChicagoandAltonRailroadCo. v.

Raidy,203 Ill. 310, 317.

6. WMII hastheburdenofproofto showtheBoard, amongtheotherelementsof

Section1402,thattheevidenceit presentsin supportof its Motion is “so conclusive”that it

would probablychangetheoutcome. WMII hasnotonly hasfailed to showtheBoard

“evidence”(opposedto hearsay),it alsohasfailed to identify howthedepositionofthesubject

CountyBoardmemberis “conclusive.”

7. WMII presentsno evidenceto showthatthe subjectCountyBoardmember’s

testimonywould changetheresultif consideredby theBoard. If the“result” to whichWMII

refers(sinceWMII fails to identify whatrelief it seeks)is theBoard’sdecision,WMII is

incorrect,astherewere severalothersubstantiveissuesraisedduringtheBoard’sreviewof the

CountyBoard’sapprovalthatwould likely resultin theBoardreversingthedecisionof the

3
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CountyBoard. AlthoughWMII attemptsto highlight thatjurisdictionwasthe“sole” issueon

which theBoardvacatedtheCountyBoard’sdecision,asif therewerenot otherissuesin that

appeal,that emphasisfalls flat. TheBoarddid notneedto makefindings andadecisionwith

respectto thenumerousotherissuesbriefedby theparties,asthejurisdictionalissuetook

precedenceandany otherfindingsoftheBoardin a decisionbasedonjurisdictionwould be

dicta. As such,if somehow,theBoard’sdecisionon thejurisdictional issuewereto be reversed,

the numerousotherissuesbriefedwould haveto be decidedandWMII hasnotshownhow the

outcomeis likely (in fact it is unlikely) to be any different.

8. If the “result” to which WMII refersis anewlocal hearing,WMII is again

incorrect. SincetheCountyBoardsubsequentlydeniedwhatWMII hasassertedto be thesame

or essentiallythesameapplicationfor siting, theresult,asshown,will notbe different if a“new

trial” or, in this case,newhearing,is granted.Thus, evenif WMII were successfulon its

Motion, reversingtheBoard’sdecisiononjurisdiction, anddefeatingall otherargumentsin the

petitioners’briefs(noneofwhich shouldoccur),the “endgame”which WMII seeksto replay

will andhasprovento not likely changethecurrentresult,asWMII’s re-filed applicationnowon

reviewin CaseNo. 04-186,wasdeniedby theCountyBoard.

9. Likewise,WMII presentsno evidencethat is “conclusive.” Withoutevenlooking

outsideofthesubjectCountyBoardmember’stranscriptattachedto WMII”s Motion, therearea

hostof inconsistenciesandinaccuracieswithin her ownstatementsthat shouldcall intoquestion

her veracity.

10. Additionally, WMII fails to showhow, with due diligence,this couldnothave

beendiscoveredduringor priorto (during thediscoveryphaseof) the Board’shearing. WMII

4
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attemptsto circumventthis obviousfault in its Motion by askingtheBoardto put blinderson

andlook only to thetimeframeofthelocal hearing. WMII hadeveryopportunityto conduct

discoveryinto thenotice issuesbeingreviewedby theBoardin PCB 03-125,133, 134 and135,

andchoosenot to. It couldhavetakenthesubjectCountyBoardmember’sdepositionat that

time; it couldhavedraftedwrittendiscoveryregardingnoticefor theparties,including the

County,to answer;it couldhavesubpoenaedotherpotentialwitnesses,suchasKirt Stevens(the

houseguestoftheKellers),but, it simplychooseto do noneofthesethings.

11. Further,WMII fails to showhow thesubjectCountyBoardmember’stestimony

is “material to issues,”sincewhetheror not therewasapostingis immaterialto theBoard’s

August7, 2003Order.

12. Finally, WMJI fails to showhowthesubjectCountyBoardmember’stestimonyis

anythingotherthatcumulative. Evenon theirrelevantissueofwhethertherewasaposting,

whichappearsto be the“essence”of WMII’s Motion, thereis alreadydiffering evidencein the

record. Certainlyif discoverywerere-openedadditionaltestimonywould be takenthatwould

contradictthesubjectCountyBoardmember’sallegationsand,on informationandbeliefsome

alreadyhas,undertheguiseofPCB04-186without thepartiesto PCB03-125,133, 134 and135

noticedorpresent(to which Watsonobjects),that WMII haschosennot to showthe Board,and

whichcontradictsthesubjectCountyBoardmember’sallegations.

13. Therefore,first andforemost,WMII’s Motion shouldbe denied,astheBoard

doesnothavejurisdictionover this matter. However,evenif theBoardwereto considerWMII’ s

Motion, theMotion comeswoefully shortofWMII’s burdenandfails to meetalmostevery

elementrequiredundera735 ILCS 5/2-1402review.

5
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WHEREFORE,MichaelWatsonrespectfullyrequesttheIllinois Pollution Control Board

denyWMII’s Motion andforwhateveradditionalrelief theBoarddeemsappropriate.

Dated:August20,2004 Respectfullysubmitted,

PETITIONERMICHAEL WATSON

By: ______________

Oneofhis attorneys

JenniferJ. SackettPohlenz
Querrey & Harrow, Ltd.
175 W. JacksonBlvd., Suite 1600
Chicago,Illinois 60604
Phone:(312)540-7540
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No. 3.030924

IN THE
APPELLATE COURT OF ILLINOIS

THIRD JUDICIAL DISTRICT

WASTE MANAGEMENT OF ) Petitionfor Reviewof an Orderof the
ILLINOIS, INC., a Delaware ) Illinois Pollution ControlBoard,
corporation, ) PCB 03-125,03.133,03-134& 0~3-i35

)
Petitioner, )

)
v.

)
ILLINOIS POLLUTIONCONTROL )
BOARD, COUNTYOFKANKAKEE, )
COUNTY BOARD OF KANKAKEE, )
CITY OF EANKAKEE, MERLIN )
KARLOCK, KEITH RUNYON, and )
MICHAEL WATSON, )

)
Respondents.

RESPONSEIN OPPOSITION OF
THE ILLINOIS POLLUTION CONTROL BOARD
TO THE MOTION FOR STAY OF APPEAL AND

INSTANTERREMAND FOR PRESENTATION QF
NEWLY DISCOVERED EVIDENCE TO THE BOARD

Respondent,ILLINOIS POLLUTION CONTROLBOARD, throughits

attorney,LISA MADIGAN, AttorneyGeneralof Illinois, respondsin oppositionto

Petitioner’s“Motion for StayofAppealandInstanterRemand”andstatesthe

following:

1. In its August7, 2003frnaI decision,the Board vacatedthe Kankakee

CountyBoard’sJanuary31, 2003decisiongrantingWasteManagementof flhinois,

Inc.’s applicationfor expansionof its existingpollution control facility. The

—1—



Petitionerfiled a petition for review, seekingthis Court’s reviewof that

determination.

2. Petitionerhasnow filed a motion to stayits appeal,requestingthat the

Court remandthematterto the Board. It hascontemporaneouslyfiled a motion

with theBoard askingthe Boardto grant relieffrom the Board’sjudgmentthat the

CountyBoardof Kankakeelackedjurisdiction to reviewthe siting application.

3. TheBoardlacksjurisdiction to rule on themotion currentlypending

beforeit; “It is fundamentalthat theproperfiling of a notice of appealcausesthe

jurisdictionof theappellatecourt to attachinstanteranddeprivesthe trial courtof

jurisdiction to modify its judgmentor to rule on mattersof substancewhich arethe

subjectof appeal.” Cairv ~‘. Sukkar,167Ill. App. 3d 941, 521 N.E.2d1292, 1294 (
4

th

Dist. 1988) (citing MontgomeryWard& Co. v. Wetzel,98 Ill. App. 3d 243, 423

N.E.2d1170(1~Dist. 1981)). This Court is thepropervenueto addressthe

substanceof themotions.

4. Nevertheless,theBoardrespectfullysubmitsthatremandis

inappropriatefor two distinctreasons.

5. First, thenewevidencethatthePetitionersubmitswarrantsremandis

clearlyhearsay,andthePetitionerhasofferedno applicableexceptionsto the

hearsayrule thatwould warrantthe Board’sconsiderationof thatevidence.

6. Second,thenew evidenceis not relevant. Thegistof petitioner’smotionis

that the newevidenceindicatesthat BrendaKeller wasawareofa postednoticeof

Petitioner’ssiting application,andthat this wouldpersuadethe Boardto changeits

-2-



final decisionin this matter. Petitionermisconstruesthe rationaleandfindings in

the Board’s decision.

7. The Boardfound that, underSection39.2 (b) of theEnvironmental

ProtectionAct (415 ILCS 5/3,9.2 (2002)), serviceon propertyownersspecifiedin the

section“must be effectuatedusingcertifiedmail returnreceiptor personalservice.”

(H. CL vol. 10, pp. 001547-1564,1561.) TheBoardfurtherfoundthatMrs. Keller

wasnot servedvia certifiedmail andwasnot servedpersona.Uy.(slip op at 16.)

Consequently,theBoardfoundthatthestatutorynoticerequirementswere not

met.

8. The Board’sdecisionin this casespecificallyaddressedthe issueof

“posting” noticeandfoundthatsuchnoticewasinadequateunderthestatute.

Specifically,the Board ruled:

WasteManagementarguesthatboth “posting” noticeandnoticeby
regularmail wassufficient noticeof an impendinglandfill siting
application. However,theAct envisionstwo andonly two typesof
service: personalor certifiedmail return receiptrequested.Therefore,
theattemptsby WasteManagementto servepropertyownersby
methodssuchassendingnoticeof an applicationby regularmail and
“posting” noticearenot authorizedby the plain languageof Section
39.2(b)oftheAct. 415ILCS 5/39.2(b)(2002). WasteManagement
citesonecase(~recne)on theissueofpostingnoticeasa meansof
service;however,the UnitedStatesSupremeCourt foundin Greene
thatpostinga noticewasinsufficienteventhoughthestatuteatissue
specificallyallowedfor posting. TheBoardhasreviewedthecaselaw
andcanfind no casewherepostingnoticewasadequatein placeof
personalserviceexceptpursuantto specificstatutorylanguage.There
tire statuteswhich allow for noticeto beposted, See65 ILOS 5/11-
19.2-4,5/11-31.1-land735 ILCS 5/9-104and5/9-107(2002). However,
theplain languageof Section39.2(b)of theAct (415 ILCS 5/39.2(b)
(2002))doesnot allow for postingofnotice. Therefbre,theBoardfinds
that “posting” notice is not sufficient to meetthe noticerequirements

-3-



of Section39~2(b)of theAct (415ILCS 5/39.2(b) (2002)),andnotice by
regularmail is insufficient basedon theplain languageof Section
39.2(b)of the Act. 415 ILCS 5/39.2(b)(2002). (R. CL vol. 10, pp.
001547-1564,1562.)

9. Therefore,evenif the “newly discoveredevidence”wastrue and

admissible,the evidencewould not alter theBoard’sdecisionin theunderlyingcase.

10. Following its discussionofthe adequacyof “posting notice”, theBoard

addressedargumentsbasedon dicta in oneofits prior casesconcerningwhether

noticerequirementscouldbemet through“constructivenotice”. TheBoard

distinguishedthiscasefrom its prior cases,all ofwhich involved the mailingof

notice. (R. CL vol. 10, pp. 001547.1564,1563.) Here,theBoardspecificallyfound

thatmailing acertified letterto BrendaKeller’s husband“was not sufficient to find

constructivenotice” on Brenda. (R. CL vol. 10, pp. 001547-1564,1564.) Giventhe

Board’sfinding that statutorynoticerequirementsto a landownercould bemetonly

throughpersonalserviceor serviceby certifiedmail, returnreceiptrequested,the

Board’s discussionof its prior “constructivenotice” casesanddicta is mere

surplusage.Constructivenoticeis notcontainedwithin theplain wordingof

Section39,2.

11. The issueofwhat Section39.2of theAct requiresis squarelybeforethis

Court. The issueshavebeenfully briefedby both Petitioner(seeBriefof Petitioner

pages18.19)andtheBoard(SeeBrief of Respondentpages29-30). Therefore,

grantingPetitioner’smotionwould unnecessarilydelaytheultimateresolutionof

thisproceeding.

-4-



12. For thesereasons,theBoardrespectfullyrequeststhat this Court deny

petitioner’smotionfor stayandremandof thiscauseto theBoard, Instead,in the

interestsof bothjudicial andadministrativeeconomy,theBoardurgesthis Court to

scheduleoral argumentandproceedto renderingits decisionin this appeal.

Respectfullysubmitted,

LISA MADIGAN
AttorneyGeneral
Stateof Illinois

BY:_________
~JERALDS. POSTfor

~“KAREN J. DIMOND
AssistantAttorneyGeneral
100WestRandolphStreet
12th Floor
Chicago,Illinois 60601
(312) 814-2274



STATE OF ILLINOIS )

COUNTY OF C 0 0 K
SS.

PROOF OF SERVICE

The undersigned,beingfirst duly swornupon oath,deposesandstatesthata
copy of theforegoingResponsein Oppositionof theIllinois Pollution Control Board
to thePetitioners’Motion for Stayof AppealandInstanterRemandfor Presentation
of Newly DiscoveredEvidencewas serveduponeachofthebelow-namedpartieson
August].3, 2004,by depositingsuchcopiesin theUnitedStatesmail at 100 West
RandolphStreet,Chicago,illinois, 60601in envelopesbearingsufficientpostage.

DonaldMoran
Pedersen& Houpt
161. NorthClark Street,Suite 3100
Chicago,IL 60601

EdwardSmith
KankakeeCounty State’sAttorney
KankakeeCountyAdministrationBldg.
189 EastCourtStreet
Kankakee,IL 60901

CharlesF. Heisten
Hinshaw& Culbertson
100ParkAvenue
P.O. Box 1389
Rockford.,IL 61105-1389

Keith Runyon
1165 Plum CreekDrive, Unit 0
Boui’bonnais,IL 60914

KennethA. Leshen
OneDearbornSquare,Suite550
Kankakee.IL 60901

L. PatrickPower,Esq.
956 NorthFifth Avenue
Kankakee,IL 60901

SUBSQ~JBEDand~TORN to before me
this 1~dayofAu~u~t,2

F Ø1’AI. SEAL
~ ThQMASINA JEFFERS
~flQ7A~YFU8UC, STATE OF IWNOIS

MISSION EXP ES 6.7~2oO1

GeorgeMueller
Attorney at Law
501 StateStreet
Ottawa,IL 61350

JenniferJ. SackettPohlenz
Querrey& Harrow,Ltd.
175WestJacksonStreet,Suite1600
Chicago,IL 60604

ElizabethS. Harvey
Swanson,Martin & Bell
OneIBM Plaza,Suite2900
330North WabashStreet
Chicago,IL 60611

LelandMilk
6903 SouthRoute45-52
Chebanse,IL 60922

PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914

TOTAL P.a7


